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Summary  of  Recommendations 


The  Joint  Subcommittee  on  Judiciary  recommends  that  the 
1983  Montana  Legislature  consider  enacting: 

1)  A  joint  resolution  of  the  Senate  and  House  of 
Representatives  urging  the  Montana  Supreme  Court 
to  review  civil  cases  and  to  determine  by  written 
order  which  cases  will  or  will  not  be  heard  on 
appeal . 

2)  A  bill  providing  that  the  Montana  Supreme  Court 
may,  after  initial  review  of  the  facts  and  law  of 
a  case  decided  by  district  court,  by  written  order 
grant  or  deny  an  appeal  on  the  merits  of  the  case 
and  requiring  that  appeals  on  the  merits  be  heard 
in  certain  instances. 

3)  A  bill  permitting  a  county  attorney  to  request  the 
Sentence  Review  Division  of  the  Montana  Supreme 
Court  to  review  a  sentence  in  a  criminal  case. 

4)  A  bill  prohibiting,  except  under  certain 
circumstances,  appellate  review  of  alleged  errors 
not  objected  to  during  a  criminal  trial. 

5)  A  bill  requiring  the  appellant  in  a  criminal 
appeal  to  order  in  writing  a  transcript  of  the 
trial  court  proceedings  to  be  included  in  the 
record  on  appeal. 

6)  A  bill  requiring  the  training  coordinator  for 
county  attornevs  to  prepare  and  distribute  a 
checklist  of  legal  errors  or  objections. 


SENATE  JOINT  RESOLUTION  NO.   30 

A  JOINT  RESOLUTION  OF  THE  SENATE  AND  THE  HOUSE  OF 
REPRESENTATIVES  OF  THE  STATE  OF  MONTANA 
REQl'ESTING  AN  INTERIM  STUDY  OF  DELAYS  IN  THE  ADMIN- 
ISTRATION OF  APPEALS  OF  CRIMINAL  CASES  IN  THE  CRIMI 
NAL  JUSTICE  SYSTEM  OF  MONTANA  AND  MEANS  BY  WHK^H 
THE  INSTITUTIONAL  CAUSES  OF  THESE  DELAYS  COULD  BE 
LAWFULLY  ELIMINATED;  REQUIRING  A  REPORT  OF  THE 
FINDINGS  OF  THE  STUDY  TO  THE  LEGISLATURE. 

WHEREAS,  recent  cases  have  shown  that  persons  charged  or  convicted 
of  criminal  offenses  have  brought  multiple  and  successive  appeals  or  appel- 
late requests  before  state  and  federal  courts,  which  should  have  been  con- 
solidated to  avoid  multiplicity  of  appellate  procedures,  thereby  delaying 
and  often  denying  the  proper  administration  of  criminal  justice;  and 

WHEREAS,  multiple  appeals  and  multiple  attempts  at  postconviction 
relief  utilize  critical  state  resources,  reduce  the  deterrent  effect  of  capital 
punishment,  and  decrease  respect  for  the  legal  system;  and 

WHEREAS,  the  Chief  Justice  of  the  United  States  Supreme  Court  has 
recently  called  for  changes  in  the  federal  judicial  system  to  speed  the 
imposition  of  punishment  for  criminal  offenders;  and 

WHEREAS,  changes  in  the  current  legal  system  of  appeals  and  other 
forms  of  postconviction  relief  may  involve  the  constitutional  rights  of  crim- 
inal offenders  under  complicated  and  conflicting  judicial  opinions  and 
under  the  interrelated  legal  systems  of  both  the  state  and  federal  govern- 
ment. 

NOW,  THEREFORE.  BE  IT  RESOLVED  BY  THE  SENATE  AND  THE 
HOUSE  OF  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

That  an  appropriate  interim  committee  be  assigned  to  study: 
'!)     the  causes  of  and  the  means  to  prevent  delays  in  the  criminal  jus- 
'ice  system   occasioned   by  multiple  and   successive  appeals  or  appellate 
.-eque»ts  in  state  or  federal  courts  made  by  those  charged  with  or  convicted 
•f  criminal  offenses; 

(2)     the  minimum  appeal  process  or  other  postconviction  relief  that  the 
tate  must  afford  a  person,  under  the  state  and  federal  constitutions; 

(.3)  the  means  by  which  appeals  or  other  requests  for  relief  by  those 
charged  with  or  convicted  of  criminal  offenses  may  be  consolidated  in  one 
proceeding  and  thereby  provide  a  one-stop  or  one-time  review  of  such  mat- 
ters, which  means  shall  nevertheless  guarantee  the  constitutional  rights  of 
such  persons; 

(4)  any  other  aspect  of  the  criminal  justice  system  that  may  relate  to 
ippellate  relief. 

BE  IT  FURTHER  RESOLVED,  that  the  committee  report  the  findings 
•^f  the  study  to  the  48th  Legislature  and,  if  necessary,  draft  legislation  to 
:mplement  its  recommendations,  and  that  the  report  shall  be  sent  to 
Alontana's  Congressional  Delegation. 

Approved  April  16,  1981. 
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Introduction 

Many  citizens  perceive  the  criminal  appellate  process 
as  an  endless  series  of  legal  maneuvers  at  both  the 
state  and  federal  court  levels  aimed  at  reversing  a 
criminal  conviction.  This  perception  is  supported  by 
events  surrounding  capital  punishment  cases  in  which 
convictions  are  attacked  piecemeal  by  stringing  out 
procedural  remedies,  forcing  the  courts  to  examine  and 
reexamine  a  seemingly  countless  number  of  legal  issues. 
Critics  of  the  appellate  process  argue  that  the  lack  of 
finality  in  criminal  convictions  breeds  disrespect  for 
the  legal  system,  destroys  the  deterrent  effect  of 
punishment,  drains  iudicial  resources,  and  causes  delay 
in  judicial  administration.  In  response  to  widespread 
dissatisfaction  with  the  appellate  process,  the  1981 
Montana  legislature  adopted  Senate  Joint  Resolution  30 
requesting  a  study  of  delays  in  criminal  cases 
resulting  from  multiple  and  successive  appeals  and 
requests  for  other  forms  of  postconviction  relief.  In 
May  1982,  the  Subcommittee  on  Judiciary,  an 
eight-member  equally  bipartisan  panel  of  legislators, 
was  appointed  to  conduct  the  study. 

The  subcommittee  began  its  work  in  July  1981  by 
reviewing  the  legal  remedies  available  to  a  defendant 
following  conviction.  Convinced  that  legislation 
passed  during  the  1981  session  eliminated  many  of  the 
sources  of  delay  in  petitions  for  postconviction  relief 
under  Title  47,  Chapter  21,  MCA,  the  subcommittee 
focused  on  direct  appeals.  The  subcommittee's  work, 
however,  was  not  limited  solely  to  the  problem  of  delay 
resulting  from  multiple  and  successive  appeals;  the 
scope  of  the  study  was  expanded  to  encompass  appellate 
delay  in  general  and  other  related  topics. 

Throughout  its  seventeen-month  study,  the  subcommittee 
solicited  the  assistance  of  people  actively  involved  in 
the  appellate  court  process,  including  court  reporters, 
attorneys,  and  supreme  court  justices.  The  individuals 
alerted  members  to  problem  areas  and  concerns,  many  of 
which  were  then  addressed  in  subcommittee  legislation. 

The  subcommittee's  work  resulted  in  the  adoption  of  six 
bills  for  presentation  to  the  Forty-Eighth  Montana 
Legislature.  The  following  report  describes  subcom- 
mittee deliberations  on  this  legislation  and  provides  a 
summary  of  the  bills.  Additional  information  on  the 
work  of  the  subcommittee,  including  staff  reports  and 
minutes  of  meetings,  is  available  through  the 
Legislative  Council,  Research  Division. 


Numerous  agencies,  groups,  and  individuals  provided 
information  and  resources  for  this  study.  In 
particular,  the  subcommittee  thanks  the  following 
individuals  for  their  assistance: 

The  Honorable  Frank  I.  Haswell,  Chief  Justice, 
Montana  Supreme  Court 

John  Maynard,  Assistant  Attorney  General, 
Department  of  Justice 

Marc  Racicot,  Training  Coordinator  for  County 
Attorneys,  Department  of  Justice 


I.   LIMITING  APPEALS 

Under  the  current  provisions  of  state  law  and  supreme 
court  rules,  the  Montana  Supreme  Court  hears  all 
criminal  and  civil  cases  brought  before  it  on  appeal. 
This  practice  of  reviev/ing  all  cases,  regardless  of 
their  merit,  is  both  time-consuming  and  a  contributor 
to  appellate  delay.  The  subcommittee,  searching  for 
ways  to  assist  the  supreme  court,  discussed  the 
possibility  of  granting  the  court  discretionary  review 
over  its  caseload.  With  this  authority,  the  court 
could  decide  which  cases  would  or  would  not  be  heard  on 
appeal.  Frivolous  cases  and  cases  involving  issues  of 
settled  law  could  be  disposed  of  without  written 
opinions  on  the  merits  of  the  cases,  thereby  saving 
judicial  energies  and  resources. 

Before  pursuing  the  idea  of  granting  the  court 
discretionary  jurisdiction,  the  subcommittee  questioned 
the  constitutionality  of  limiting  appeals  to  the 
Montana  Supreme  Court.  Staff  research  on  this  issue 
revealed  that  an  unlimited  right  to  appeal  is  not 
guaranteed  by  the  Montana  Constitution;  therefore,  this 
right  may  be  defined  and  limited.  (See  legal 
memorandum  contained  in  Appendix  A) .  However,  the 
constitution  is  silent  on  the  question  of  which  entity 
possesses  the  authority  to  limit  the  right  to  appeal: 
may  the  legislature  statutorily  restrict  appeals,  or 
must  the  supreme  court  promulgate  rules  establishing  a 
discretionary  appellate  review  procedure? 

At  the  subcommittee  meeting  in  July  1982,  Montana 
Supreme  Court  Chief  Justice  Frank  Haswell  testified 
that  state  legislatures  and  Congress  have  historically 
considered  the  granting  of  discretionary  review  to  an 
appellate  court  to  be  a  legislative  power.  He  told  the 
subcommittee  that  the  court  would  prefer  that  the 
legislature,  through  either  statute  or  resolution, 
indicate  its  support  for  discretionary  review,  rather 
than  have  the  court  break  with  tradition  by  limiting 
appeals  through  court  rules.  He  stressed  that 
discretionary  review  over  criminal  and  civil  cases 
would  permit  the  court  to  more  efficiently  handle  its 
increasing  workload. 

During  the  meeting,  the  subcommittee  endorsed  the 
concept  of  granting  the  supreme  court  discretionary 
review  over  both  civil  and  criminal  cases  and  directed 
staff  to  draft  appropriate  legislation  in  consultation 
with  the  chief  justice.  Two  bill  drafts  were  presented 
in  September  1982  for  the  subcommittee's  consideration: 


LC  72,  concerning  civil  appeals,  and  LC  90,  concerning 
criminal  appeals. 

Unlike  criminal  appellate  procedure  that  is  statutorily 
defined,  civil  appellate  procedure  is  set  forth  in 
supreme  court  rule.  The  constitutional  authority  to 
amend  these  rules  rests  v/ith  the  court,  not  the 
legislature.  Therefore,  LC  2  takes  the  form  of  a 
resolution  urging  the  court  to  amend  its  rules  to  allow 
it  to  determine  which  cases  will  or  will  not  be  heard 
on  appeal.  The  resolution  requests  that  the  rules 
governing  civil  appeals  be  as  nearly  identical  as 
practicable  to  the  provisions  of  LC  90  governing 
criminal  cases. 

LC  90  amends  the  criminal  appellate  statutes  contained 
in  Title  46,  Chapter  20,  MCA,  to  permit  the  supreme 
court  to  grant  or  deny  an  appeal  after  an  initial 
review  of  the  facts  and  law  of  a  case.  However,  the 
court's  authority  to  hear  or  reject  an  appeal  does  not 
extend  to  all  cases.  LC  90  establishes  a  category  of 
cases  in  which  a  defendant  or  the  state  is 
automatically  granted  an  appeal.  Specifically,  a 
defendant  has  the  right  to  an  appeal  in  cases  where  the 
defendant  is  sentenced  to  death  or  life  imprisonment, 
or  when  a  substantial  allegation  is  made  that  a  state 
statute  is  unconstitutional  or  that  the  appellant  has 
been  denied  his  federal  or  state  constitutional 
rights.  Similarly,  the  state  has  the  right  to  appeal 
from  any  court  order  or  judgment  which  results  in 
dismissing  a  case,  quashing  an  arrest  or  search 
warrant,  or  suppressing  evidence,  a  confession,  or  an 
admission. 

LC  90  does  not  alter  the  procedure  for  taking  an  appeal 
as  of  right,  but  it  does  define  a  procedure  for  filing 
a  discretionary  appeal.  The  party  seeking  a 
discretionary  appeal  (the  petitioner)  must  file  a 
notice  of  petition  for  appeal  with  the  clerk  of 
district  court  who  transmits  the  notice  and  the  lov/er 
court  record  to  the  clerk  of  the  supreme  court.  The 
petitioner  must  also  file  a  petition  for  appeal  similar 
to  an  appellant's  brief  with  the  supreme  court  clerk. 
The  adverse  party  (the  respondent)  may  file  a  response 
to  the  petition.  At  the  request  of  the  petitioner,  the 
supreme  court  may  hear  oral  argument  on  the  petition. 
If  the  court,  after  reviewing  the  petition,  grants  the 
appeal,  the  case  is  docketed  for  review.  If  the 
petition  for  appeal  is  rejected  by  the  court  on  the 
ground  that  the  district  court  judgment  is  plainly 
right  or  that  any  appeal  would  be  frivolously  taken,  no 
other   petition   for   that   judgment   may   be   filed. 


However,  if  the  petition  is  rejected  on  any  other 
ground,  or  if  no  ground  is  cited  in  the  rejection,  the 
petitioner  may  request  a  rehearing. 

LC  90  also  contains  a  contingent  effective  date 
providing  that  the  act  does  not  become  effective  until 
the  supreme  court  has  adopted  rules  implementing  the 
provisions  of  LC  72.  The  purpose  of  this  coordinating 
clause  is  to  insure  that  there  will  be  no  lag  between 
implementation  of  changes  to  civil  and  criminal 
appellate  procedure  that  may  cause  confusion  in  the 
administration  of  justice. 

Before  taking  action  on  LC  72  and  LC  90,  the 
subcommittee  asked  the  supreme  court  to  respond  to  the 
proposed  legislation.  The  court,  in  a  letter  to  the 
legislators,  suggested  that  the  bills  be  abandoned 
because  court  members  were  divided  on  the  issue  of 
whether  the,  court  should  have  discretionary 
jurisdiction.  However,  the  subcommittee,  reluctant  to 
discard  the  bills  after  dedicating  a  substantial  amount 
of  time  to  preparing  and  discussing  the  legislation, 
voted  five  to  one  to  recommend  both  bills  to  the  1983 
legislature.  Members  felt  that  the  issue  of  granting 
the  supreme  court  discretionary  review  merited 
legislative  discussion  and  debate. 

A  copy  of  LC  72  and  LC  90  are  contained  in  Appendices 
D-1  and  D-2,  respectively. 


II.   STATE  APPEAL  OF  SENTENCES 

While  studying  postconviction  procedures  available 
under  state  law,  the  subcommittee  reviewed  statutes 
governing  sentence  review  in  Montana.  Under 
§46-18-901,  MCA,  a  defendant  sentenced  to  a  term  of  one 
year  or  more  at  the  state  prison  may  seek  review  of  his 
sentence  by  filing  an  application  with  the  district 
court  clerk  within  sixty  days  after  the  sentence  is 
imposed.  The  clerk  then  transfers  the  application  to 
the  Sentence  Review  Division  of  the  Montana  Supreme 
Court.  The  division,  which  must  meet  at  least  four 
times  each  year  in  Deer  Lodge,  is  composed  of  three 
district  court  judges  appointed  by  the  chief  justice. 
The  district  court  clerk  also  notifies  the  judge  who 
imposed  the  sentence  and  the  county  attorney  of  the 
county  in  which  the  sentence  was  imposed.  ^  The 
sentencing  judge  may  submit  to  the  reviev;  division  a 
statement  containing  his  reasons  for  imposing  the 
sentence.  The  division  may  increase  or  decrease  the 
penalty,  order  a  different  sentence  or  sentences  to  be 
imposed  within  statutory  limits,  or  decide  that  the 
sentence  under  review  should  stand.  During  the  review 
proceedings,  the  appellant  and  his  counsel  may  be 
present;  the  state  may  also  be  represented  by  the 
county  attorney  from  the  county  in  which  the  sentence 
was  imposed.   The  decision  of  the  division  is  final. 

In  Montana,  sentence  review  is  only  available  at  the 
request  of  the  defendant.  Arguments  have  been  made 
that  the  right  to  appeal  a  sentence  should  also  extend 
to  the  state.  The  appeal  of  a  too-lenient  sentence  by 
the  state  may  provide  for  sentence  uniformity,  protect 
society  from  the  occasional  "too  merciful"  j^^dge,  and 
give  prosecutors  equal  rights  with  defendants. 

At  its  meeting  in  April  1982  the  subcommittee 
unanimously  adopted  LC  2,  an  act  permitting  a  county 
attorney  to  request  the  Sentence  Review  Division  to 
review  a  sentence  in  a  criminal  case  following 
conviction.  A  county  attorney  must  file  an  application 
for  review  of  a  sentence  within  sixty  days  after  the 
sentence  is  imposed.  Under  section  1  of  the  bill, 
"sentence"  is  defined  as  "the  imposition  of 
imprisonment  for  a  term  of  one  year  or  more  whether  or 
not  all  or  any  portion  of  the  sentence  is  suspended  or 
the  deferred  imposition  of  a  sentence  for  an  offense 
for  which  imprisonment  for  a  term  of  one  year  or  more 
may  be  imposed" . 

The  subcommittee  further  amended  the  sentence  review 
statutes  to  limit  the  evidence  that  the  division  may 


consider  while  reviewing  a  sentence.  Currently  under 
§46-18-904,  MCA,  the  division  may  consider  any  records, 
documents,  or  other  exhibits  relevant  to  the  review 
proceeding.  This  provision  is  broader  than  other 
federal  and  state  statutes  permitting  government  appeal 
of  sentences  that  have  been  held  constitutional;  these 
statutes  limit  review  to  the  lower  court  record  unless 
the  defendant  consents  to  the  introduction  of 
additional  nonrecord  evidence.  (See  Appendix  B  for  a 
legal  memorandum  on  the  constitutionality  of  state 
appeal  of  sentence.)  To  make  Montana  law  compatible 
with  these  constitutionally  sound  statutes,  the 
subcommittee  amended  section  3(2)  of  LC  2  to  limit  the 
division's  review  to  the  lower  court  record,  and  upon 
consent  of  the  defendant,  any  information  relevant  to 
the  sentence  that  could  have  been  made  available  to  the 
lower  court  prior  to  sentencing  but  was  not  brought 
before  the  court.  The  subcommittee  also  provided  that 
the  division  could  review  relevant  sentencing  data 
compiled  under  §46-18-604,  MCA.  This  information  may 
assist  the  division  in  deciding  whether  a  sentence 
under  review  is  consistent  with  other  sentences  imposed 
throughout  the  state  for  the  same  offense. 

A  copy  of  the  bill  is  contained  in  Appendix  D-3. 


III.   CONTEMPORANEOUS  OBJECTION 

At  the  subcomiTiittPe  meeting  in  December  1981,  John 
Maynard,  Assistant  Attorney  General  for  the  State  of 
Montana,  recommended  that  the  subcommittee  adopt 
legislation  to  strengthen  and  clarify  Montana's 
contemporaneous  objection  provision.  A  contemporaneous 
objection  is  a  timely  objection  during  trial  to  an 
alleged  error,  such  as  the  admission  of  certain 
evidence  in  criminal  proceedings.  An  objection  alerts 
the  court  to  a  potential  error  and  permits  the  judge  to 
correct  it.  A  contemporaneous  objection  also  preserves 
issues  for  appeal,  and  failure  to  object  precludes  an 
error  from  appellate  review. 

Advocates  of  a  contemporaneous  objection  provision 
claim  that  it  is  essential  to  the  administration  of 
criminal  justice.  It  permits  the  court  to  remedy 
constitutional  errors  when  witnesses  are  available  and 
evidence  is  still  fresh.  A  contemporaneous  objection 
also  insures  greater  finality  in  criminal  convictions 
in  state  courts  because  those  issues  not  raised  during 
trial  are  waived.  In  addition,  it  protects  the 
defendant,  "insuring  his  rights  are  properly  vindicated 
at  the  trial  or  on  direct  appeal  and  not  after  many 
years  of  incarceration" . 

A  state  contemporaneous  objection  provision  may  also 
limit  litigation  of  criminal  convictions  in  federal 
courts.  In  Wainwright  v.  Sykes,  the  United  States 
Supreme  Court  ruled  that  failure  to  comply  with  a 
state's  contemporaneous  objection  provision  precludes 
federal  habeas  corpus  review  of  a  state  prisoner's 
constitutional  claims  unless  the  prisoner  can  show 
cause  for  failing  to  comply  with  the  state's  procedural 
rules  and  prejudice  resulting  from  the  alleged 
constitutional  violations.  The  court,  however,  did  not 
define  "cause"  or  "prejudice"  in  its  opinion. 

The  subcommittee,  persuaded  by  these  arguments, 
unanimously  adopted  LC  4  at  its  meeting  in  February 
1982.  This  legislation  prohibits,  except  under  certain 
circumstances,  appellate  review  of  alleged  errors  not 
objected  to  during  a  criminal  trial. 

Section  1  of  the  bill  states  that  failure  to  make  a 
timely  objection  to  an  alleged  error  during  trial 
constitutes  a  waiver  of  the  objection  except  as 
provided  in  section  2.  The  amendments  contained  in 
section  2  are  an  adaptation  of  proposed  federal 
legislation  that  attempts  to  define  the  cause  and 
prejudice   standard   discussed   in   the   Wainwright 


g 

decision.  Specifically,  section  2  provides  that  any 
claim  alleging  an  error  may  not  be  considered  on  appeal 
if  it  was  not  objected  to  in  a  timely  manner  during 
trial  unless  the  defendant  can  prove  to  the 
satisfaction  of  the  appellate  court  that  the  error  is 
prejudicial  as  to  his  guilt  or  punishment.  Moreover, 
the  defendant  must  demonstrate  that  one  of  the 
following  conditions  exists:  1)  the  right  asserted  in 
the  claim  did  not  exist  at  the  time  of  trial  and  has 
been  determined  to  be  retroactive  in  its  application; 
2)  the  prosecutor,  judge,  or  law  enforcement  agency 
suppressed  evidence  from  the  defendant,  preventing  him 
from  raising  the  claim;  or  3)  facts  upon  which  the 
claim  is  based  were  unknown  to  the  defendant  and  could 
not  have  been  ascertained  by  the  exercise  of  reasonable 
diligence. 

A  copy  of  LC  4  is  contained  in  Appendix  D-4. 
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IV.   TRANSCRIPT  PREPARATION 

When  a  case  is  appealed  from  state  district  court  to 
the  Montana  Supreme  Court,  a  transcript  of  the  lower 
court  proceeding  is  prepared  as  part  of  the  record  on 
appeal.  The  person  responsible  for  preparing  the 
transcript  is  the  court  reporter.  Within  ten  days 
after  filing  a  notice  of  appeal  in  a  criminal  case,  the 
appellant  must  instruct  the  court  reporter  to  prepare  a 
transcript  of  the  lower  court  proceedings  that  the 
appellant  feels  should  be  included  in  the  record  of 
appeal.  During  this  time,  the  appellant  is  also 
required  to  notify  the  respondent  of  the  content  of  the 
transcript  and  the  issues  to  be  presented  on  appeal. 
The  respondent  has  ten  days  after  receiving  the 
appellant's  notice  to  designate  additional  materials  to 
be  added  to  the  court  record.  The  cost  of  producing 
the  transcript  is  paid  by  the  appellant  unless  he  is 
indigent.  If  the  judge  determines  that  the  appellant 
is  unable  to  pay  for  the  transcript,  the  county  pays 
the  court  reporter  for  his  services. 

Delay  in  preparing  trial  transcripts  can  prevent  the 
speedy  disposition  of  appeals.  Court  reporters 
testifying  at  the  November  1981  subcommittee  meeting 
claimed  that  often  attorneys  fail  to  notify  them  to 
begin  preparing  the  transcript  and  do  not  designate 
what  portions  of  the  lower  court  proceedings  must  be 
transcribed.  A  National  Center  for  State  Courts  study 
on  delay  in  the  Montana  Supreme  Court  also  noted  that 
attorneys  may  contribute  to  transcript  delay  by  giving 
"vague  instructions  concerning  which  transcripts  should 
be  prepared  and  what  they  should  contain" . 

To  alleviate  this  source  of  appellate  delay,  the 
subcommittee  adopted  LC  7  at  its  July  1982  meeting. 
This  bill  requires  the  appellant  in  a  criminal  case  to 
order  in  writing  from  the  court  reporter  a  transcript 
of  the  entire  lower  court  proceedings  or  such  parts  of 
the  proceedings  not  already  on  file  as  the  appellant 
considers  necessary  for  inclusion  in  the  record.  When 
ordering  the  transcript  from  the  reporter,  the 
appellant  must  also  transmit  a  copy  of  the  written 
order  to  the  clerk  of  the  supreme  court. 

In  the  original  draft  of  LC  7,  the  subcommittee 
provided  that  failure  of  the  appellant  to  follow  the 
above  procedure  would  result  in  the  automatic  dismissal 
of  the  appeal  by  the  supreme  court.  Upon 
reconsideration,  the  subcommittee  felt  that  this 
penalty  for  violating  a  procedural  rule  was  too  harsh; 
besides,  members  agreed  that  it  is  unlikely  that  the 
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court  would  dismiss  a  criminal  appeal  merely  because  an 
attorney  failed  in  his  responsibility  to  order  a 
transcript.  As  an  alternative  to  dismissing  the 
appeal,  the  subcommittee  provided  that  if  a  transcript 
is  not  ordered  within  ten  days  after  filing  the  notice 
of  appeal,  the  supreme  court  must  assess  the  costs  of 
producing  the  transcript  against  counsel  representing 
the  appellant.  Furthermore,  these  costs  may  not  be 
charged  to  the  appellant  or  to  the  county  v/hen  the 
appellant  is  determined  to  be  indigent. 

A  copy  of  LC  7  is  contained  in  Appendix  D-5. 
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V.   CHECKLIST  OF  LEGAL  ERRORS 

Early  in  its  study  on  appellate  delay,  the  subcommittee 
examined  the  unified  review  procedure  used  in  Georgia. 
Under  this  unitary  system  for  reviewing  criminal 
judgments,  a  hearing  is  held  after  the  trial  during 
vi/hich  the  defendant  must  raise  all  challenges  to  his 
conviction  and  sentence.  The  subcommittee  learned  that 
the  supreme  court  rules  governing  the  unified  appeals 
procedure  require  prosecutors,  defense  counsel,  and  the 
trial  court  to  use  a  checklist  of  possible  legal  errors 
or  objections  before,  during,  and  after  the  trial  of 
cases  in  v/hich  the  death  penalty  is  sought.  A  copy  of 
the  checklist  used  in  Georgia  is  contained  in  Appendix 
C. 

The  subcommittee  agreed  that  a  checklist  could  serve  a 
useful  purpose  independent  of  a  unified  review 
procedure.  By  alerting  attorneys  to  errors  that 
should  be  avoided  in  prosecuting  a  case,  the  checklist 
may  improve  the  delivery  of  prosecutorial  and  defense 
services.  V7hen  an  error  does  occur,  the  checklist  may 
remind  the  prosecution  and  defense  to  raise  an 
objection  in  a  timely  manner,  permitting  the  trial 
court  to  correct  the  error.  This  in  turn  would  reduce 
the  number  of  claims  presented  in  postconviction 
proceedings,  thus  insuring  greater  finality  of  criminal 
convictions . 

At  its  final  meeting  in  November  1982,  the 
subcommittee,  on  a  unanimous  vote,  adopted  LC  125,  an 
act  requiring  the  training  coordinator  for  county 
attorneys  to  prepare  a  checklist  of  legal  errors  that 
could  be  raised  in  capital  punishment  cases.  During 
deliberations  on  the  bill,  the  subcommittee  debated 
whether  the  training  coordinator  or  a  more  neutral 
party,  such  as  the  supreme  court  clerk,  should  prepare 
the  checklist.  Members  concluded  that  the  coordinator 
had  the  expertise  needed  to  compile  and  update  the 
list.  Moreover,  the  legislators  were  confident  that 
the  coordinator  could  present  the  information  in  the 
checklist  in  a  fair  and  impartial  manner. 

The  subcommittee  also  gave  the  coordinator  the 
responsibility  for  distributing  the  checklist  to 
district  courts,  county  attorneys,  and  defense  counsel. 
The  bill  as  originally  drafted  required  the  supreme 
court  to  distribute  the  list;  however,  the  subcommittee 
assigned  this  duty  to  the  coordinator  after  the  court 
expressed  opposition  to  assuming  this  administrative 
responsibility.  The  coordinator  saw  no  problem  with 
performing  this  task. 
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LC  125  also  provides  that  failure  of  anv  person  or 
court  to  prepare,  distribute,  or  use  the  checklist  is 
not  a  basis  for  legal  error.  This  provision  was  added 
to  alleviate  the  fear  of  some  members  that  statutorily 
mandating  the  preparation  and  distribution  of  the 
checklist  could  give  the  defendant  grounds  for 
appealing  a  conviction  if  defense  counsel  did  not  use 
the  list. 

A  fiscal  note  prepared  by  the  Office  of  Budget  and 
Program  Planning  estimates  that  the  cost  of  preparing 
and  distributing  the  checklist  will  be  $14,057  in 
fiscal  year  1984  and  $13,207  in  fiscal  year  1985. 

A  copy  of  LC  125  and  its  fiscal  note  is  contained  in 
Appendix  D-6, 
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Notes 

-^During  the  1981  session,  HB  690  (Chapter  195, 
Laws  of  1981)  was  enacted  amending  the  statutes 
governing  postconviction  hearings  to  promote  finality 
in  criminal  proceedings,  prevent  repetitious 
litigation,  and  improve  the  efficiency  of  the  process. 
The  bill  made  several  changes  in  postconviction 
procedure  including:  (1)  establishing  a  five-year 
limit  within  which  an  individual  must  file  a 
postconviction  relief  petition;  (2)  requiring  the 
petitioner  to  raise  all  claims  that  he  is  aware  of  in 
his  first  petition;  (3)  prohibiting  grounds  not  raised 
on  direct  appeal  to  be  raised  in  a  postconviction 
relief  petition;  and  (4)  reducing  from  six  months  to 
sixty  days  the  amount  of  time  within  which  a  petition 
may  appeal  a  denial  of  postconviction  relief.  This 
legislation  also  provided  that  an  individual  who  has 
been  adjudged  guilty  of  an  offense  and  has  exhausted 
his  remedy  of  appeal  cannot  attack  the  validity  of  his 
conviction  through  a  habeas  corpus  petition. 

^However,  section  3(c)  of  LC  90  further  provides 
that  if  the  issue  raised  by  the  defendant  has  been 
recently  decided  by  the  court,  the  court  may  treat  the 
appeal  as  a  petition  for  appeal. 

■^As  an  alternative  to  adopting  LC  72  and  LC  90, 
the  court  suggested,  in  a  letter  to  the  subcommittee 
dated  November  10,  1982,  that  the  legislators  consider 
a  bill  that  would  repeal  subsections  (2)  through  (5)  of 
§3-2-204,  MCA.  According  to  the  court,  "the  purpose  of 
such  repeal  is  to  eliminate  unnecessary  duties  and 
functions  to  enable  [the  court]  to  handle  appeals  by 
Internal  Operating  Rule.  Thus,  [the  court]  would 
simply  classify  the  appeal  for  summary  disposition 
under  [the  court's]  Internal  Operating  Rules.  This 
would  enable  [the  court  ]  to  write  a  short  memorandum 
opinion  or  order  summarily  disposing  of  the  appeal 
stating  the  reasons  in  a  terse,  succinct  sentence  or 
two  rather  than  writing  a  full  opinion  on  each  case. 
In  short,  it  would  enable  [the  court]  to  consider  each 
appeal  fully  but  would  eliminate  the  writing  time 
necessary  after  the  decision  is  reached." 

^George  C.  Freeman,  Jr.  and  Anthony  f.  Ear ley,  Jr. 
"United  States  v.  DiFrancesco:  Government  Appeal  of 
Sentences"  American  Criminal  Law  Review,  Vol.  18,  No.  1 
(Summer,  1980) ,  p.  98. 

^"Attorney  Error  as  'Cause'  under  Wainwright  v. 
Sykes:   The  Case  for  a  Reasonableness  Standard  under 
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Washington   v.   Downes,   Virginia   Law   Reviev/,   No.   6  7 
(March,  1981),  p.  423. 

Jim  Smith,  Memorandum  In  Support  of  S.  653  and 
H.R.  3416  Reforming  Federal  Habeas  Corpus  Procedures 
Concerning  Challenges  to  State  Criminal  Convictions, 
(Tallahassee,  Florida:  Office  of  the  Attorney  General, 
1981) ,  p.  2. 

^443  U.S.  72  (1977) . 

Memorandum  in  Support  of  S.  653  and  H.R.  3416 
Reforming  Federal  Habeas  Corpus  Procedures  Concerning 
Challenges  to  State  Criminal  Convictions. 

Q 

John  A.  Martin  and  Elizabeth  A.  Prescott,  Volume 
and  Delay  in  the  Montana  Supreme  Court  (Williamsburg, 
Virginia  :  National  Center  for  State  Courts,  1980),  p. 
22. 

The  subcommittee  rejected  the  idea  of  creating  a 
unified  review  procedure  in  Montana  because  the  members 
were  not  convinced  that  consolidating  postconviction 
remedies  would  result  in  a  substantial  time  savings.  A 
staff  legal  memorandum  on  the  constitutionality  of 
creating  such  a  procedure  in  Montana  is  on  file  at  the 
Legislative  Council,  Research  Division. 
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TO:       Members  of  the  Judiciary  Subcommittee 

FROM:     Barbara  Conrad,  Staff  Attorney 

RE:       Limiting  the  Right  to  Appeal 

DATE:     June  9,  1982 

I.    Existence  of  a  "Right  to  Appeal" 

The  right  to  appeal  a  decision  of  a  court 
exists  to  the  extent  it  is  provided  for  by 
statute  or  constitutional  provision.  It  is 
not  a  traditional  component  of  due  process 
guarantees.  Statutory  or  constitutional 
provisions  delineating  appellate  jurisdiction 
are  the  only  sources  of  the  right. 

Art.  VIII,  sec.  3  of  the  1889  Montana 
Constitution  provided  that  the  "appellate 
jurisdiction  of  the  supreme  court  shall 
extend  to  all  cases  at  law  and  equity, 
subject,  however,  to  such  limitations  and 
regulations  as  may  be  prescribed  by  law." 
Section  15  provided  that  "appeals  shall  be 
allowed  from  the  decisions  of  said  district 
courts  to  the  supreme  court  under  such 
regulations  as  may  be  prescribed  by  law." 
These  provisions  were  interpreted  by  the 
Montana  Supreme  Court  as  granting  a  right  to 
appeal  in  all  cases.  The  Legislature  had  the 
authority  to  enact  "regulations"  and 
"limitations"  only  concerning  the  time  in 
which  or  mode  by  which  appeals  could  be 
taken. 

The  above-mentioned  provisions  of  the  1889 
Montana  Constitution  do  not  appear  in  the 
1972  Montana  Constitution.   However,  the 
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existence  of  a  right  to  appeal  under  Montana 
law  is  implied  by  Art.  VII,  sec.  2  of  the 
1972  Montana  Constitution.  It  states,  quite 
simply,  that  "[t]he  supreme  court  has 
appellate  jurisdiction."  The  extent  of  this 
appellate  jurisdiction,  i.e.,  what  types  of 
cases  may  or  may  not  be  ay^pealed,  is  not 
addressed  by  the  Constitution,  Rather,  the 
Montana  Supreme  Court,  via  its  constitu- 
tionally granted  rulemaking  authority,  has 
enacted  rules  governing  appeals  in  civil 
cases.  Statutory  law  governs  the  appeal  of 
all  criminal  cases.  (Title  46,  ch.  20,  MCA.) 
Because  of  these  rules  and  statutes,  a 
virtual  unlimited  right  to  appeal  exists  at 
present.  However,  such  an  unlimited  right  to 
appeal  is  not  guaranteed  by  the  Montana 
Constitution. 

Article  II,  sec.  16,  of  the  Montana  Con- 
stitution provides  that  "[c]ourts  of  justice 
shall  be  open  to  every  person..."  This 
section  has  been  at  issue  in  two  recent 
decisions  of  the  Montana  Supreme  Court. 
Linder  v.  Smith,  38  St.  Rep.  912  (1981)  and 
Madison  v.  Yunker,  180  Mont.  54  (1978).  Both 
cases  interpreted  this  section  in  light  of 
initial  access  to  a  trial  court.  In  no  way 
was  the  section  viewed  as  guaranteeing  a 
right  to  appeal. 

In  conclusion,  a  right  to  an  appeal  appears 
to  exist  under  the  Montana  Constitution. 
However,  this  right  is  not  an  absolute  right. 
The  right  may  be  defined,  and  to  that  extent 
limited. 

II.   Entity  Possessing  the  Authority  to  Limit  the 
Right  to  Appeal 

Upon  establishing  that  the  right  to  appeal 
may  be  limited,  a  determination  must  be  made 
as  to  the  entity  possessing  the  authority  to 
so  limit. 

A.  May  the  Supreme  Court  enact  rules  esta- 
blishing a  discretionary  appellate  review 
procedure? 

Article  VII,  sec.  2,  of  the  Montana  Constitu- 
tion provides  as  follows:  "The  supreme  court 
has   appellate   jurisdiction...   It  may  make 


rules  aoverning  appellate  procedure...".  The 
Supreme  Court's  authority  to  make  procedural 
rules  does  not  clearly  give  it  the  authority 
to  determine  the  boundaries  of  appellate 
jurisdiction.  As  a  comparison,  the  Kentucky 
Constitution  expressly  grants  the  Supreme 
Court  "the  power  to  prescribe  rules  governing 
its  appellate  jurisdiction."  The  grant  of 
authority  under  the  Montana  Constitution  is 
arguably  less. 

In  support  of  the  Supreme  Court's  authority 
to  enact  a  discretionary  appellate  review 
procedure,  is  its  historical  assertion  of 
control  over  appellate  matters  coupled  with 
the  failure  of  the  Montana  Constitution  to 
vest  authority  to  determine  appellate 
jurisdiction  in  any  other  governmental 
entity.  Additionally,  should  the  question  of 
the  Supreme  Court's  authority  be  tested  in  a 
lawsuit,  it  would  ultimately  be  up  to  the 
Supreme  Court  to  decide  the  issue.  A 
decision  in  favor  of  their  authority  would  be 
likely. 

B.  May  the  Legislature  statutorily  restrict 
the  type  of  cases  that  may  be  appealed? 

A  statutory  determination  of  appellate 
jurisdiction  by  the  Legislature  must  be 
pursuant  to  a  constitutional  grant  of 
authority  to  so  act.  The  Montana  Constitu- 
tion does  not  expressly  grant  the  Legislature 
such  authority.  Contrast  this  to  the 
Constitution  of  the  State  of  Virginia,  where 
the  Legislature  has  statutorily  restricted 
the  right  to  appeal.  "[T]he  General  Assembly 
shall  have  the  power  to  determine  the 
original  and  appellate  jurisdiction  of  the 
courts  of  the  Commonwealth."  In  Virginia, 
the  Legislature's  authority  clearly  exists. 

Art.  VIII,  sec.  2(3),  grants  the  Montana 
Legislature  veto  power  over  procedural  rules 
adopted  by  the  court.  This  suggests  that  the 
Legislature  is  not  the  proper  body  to  take 
the  lead  in  court-related  matters. 

In  support  of  the  Legislature's  authority  to 
statutorily  restrict  the  right  to  appeal  is 
its  historical  assertion  of  authority  over 
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the  criminal  appeals  process.  See,  Title  46, 
ch,  20,  MCA. 

C.  May  the  Legislature  statutorily  grant  the 
Supreme  Court  discretionary  authority  to 
select  cases  for  appellate  review? 

As  with  the  preceding  section,  authority  for 
the  Legislature  to  so  act  must  be  based  upon 
a  constitutional  provision.  No  such  pro- 
vision granting  the  legislature  authority  to 
determine  appellate  jurisdiction  exists. 

III.  Conclusion. 

Limiting  the  right  to  appeal  appears  to  be 
constitutionally  permissible.  Unfortunately, 
the  Montana  Constitution  does  not  expressly 
provide  who  shall  establish  the  limits. 
Historically,  both  the  Legislature  and  the 
Supreme  Court  have  acted  in  matters  regarding 
appellate  review. 
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TO:  Subcommittee  on  Judiciary 

FROM:  David  S.  Niss,  Staff  Attorney 

RE:  Constitutionality  of  Appeal  of  Sentence  by  the  State 

DATE:  November  4,  1981 

On  December  9,  1980,  the  United  States  Supreme  Court  resolved  by 
a  vote  of  5  to  4  the  question  of  v/hether  a  statute  allowing  the 
government  to  appeal  a  sentence  of  a  convicted  offender  violates 
the  prohibition  against  double  jeopardy  contained  in  the  Fifth 
Amendment  to  the  United  States  Constitution.-^   United  States  v« 

DiFrancesco,  U.S._^ ,  No.  79-567  (decided  December  9,  1980). 

At  issue  m  the  case  before  the  court  were  the  provisions  of  18 
U.S.C.  §3576,  which  allows  the  United  States  to  appeal  from  a 
sentence  imposed  by  a  federal  district  judge  on  the  grounds  that 
the  sentence  is  too  lenient  and  permits  the  appellate  court  to 
increase  the  severity  of  the  sentence.   The  statute  requires  that 
the  appellate  court  judgment  be  based  on  the  record  of  the  district 
court  proceedings,  except  that  the  appellate  court  may  remand  the 
case  for  "further  sentencing  proceedings"  but  the  sentence  in  that 
case  can  be  "made  more  severe  only  upon  review  of  the  sentence  taken 
by  the  United  States  ..."2 


-'-"...  nor  shall  any  person  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy  of  life  or  limb  ..."   The  Montana  Con- 
stututional  provision   contained  in  Art.  II,  sec.  29  provides  "No 
person  shall  be  again  put  in  jeopardy  for  the  same  offense  pre- 
viously tried  in  any  jurisdiction." 
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Critical  to  an  application  of  the  majority's  opinion  in  DiFrancesco 
to  any  amendment  of  §46-18-904  to  permit  appeal  by  the  State  of 
Montana  is  the  discussion  in  part  VI  of  tlie  opinion  by  Mr.  Justice 
Blackman,  reviewing  the  support  or  precedent  of  the  decision  set 
forth  in  Swisher  v.  Brady,  438  U.S.  204  (1978).   That  case  con- 
cerned a  Maryland  statute  providing  for  a  trial  before  a  master, 
with  subsequent  review  of  the  findings  by  a  court  judge.   Because 
a  procedural  rule  allowed  for  a  de  novo  hearing,  the  juvenile 
claimed  a  violation  of  the  due  process  clause.   On  federal  habeas 
corpus  review,  the  Supreme  Court  in  Swisher  held  the  procedure  for 
de  novo  review  did  not  violate  the  double  jeopardy  clause  because 
the  record  before  the  master  was  closed  and  that  additional  evidence 
could  only  be  received  by  the  juvenile  court  judge  with  the  consent 
of  the  minor.   The  Supreme  Court  also  held  that  there  was  nothing 
in  the  Maryland  procedure  that  "unfairly  subjected  the  defendant 
to  the  embarrassment,  expense,  and  ordeal  of  a  second  trial  ..." 
In  comparing  the  statute  approved  in  Swisher  with  §3576,  the  Court 
in  DiFrancesco  held  that: 

Section  3576,  indeed,  is  more  limited  in  scope  than  the 
Maryland  procedure  in  Swisher.   The  federal  statute 
specifies  that  the  Court  of  Appeals  may  increase  the 
sentence  only  if  the  trial  court  has  abused  its  dis- 
cretion or  employed  unlawful  procedures  or  made  clearly 
erroneous  findings.   The  appellate  court  thus  is  em- 
powered to  correct  only  a  legal  error,  f-^^   Under  the 
Maryland  procedure  involved  in  Swisher,  the  judge  need 
not  find  legal  error  on  the  part  of  the  master;  he  is 
free  to  make  a  de  novo  determination  of  the  facts  re- 
lating to  guilt  or  innocence.   If  that  is  consistent 
with  the  guarantee  against  double  jeopardy,  as  the  Court 
held  it  was,  the  limited  appellate  review  of  a  sentence 
authorized  by  §3576  is  necessarily  constitutional. 

The  DiFrancesco  court  appears  in  this  portion  of  its  opinion  to 
approve  the  Maryland  scheme  for  de  novo  findings  of  fact  relating 
to  guilt  or  innocence,  but  only  because  the  additional  evidence 
(amounting  to  a  second  trial  eiqualing  double  jeopardy)  can  only  be 
taken  v/ith  the  consent  of  the  defendant.   In  comparing  §3576  and 
the  Maryland  statute  to  §46-18-904,  and  assuming  an  amendment  to 
allow  the  state  to  appeal,  it  can  be  seen  that  while  subsection 
(1)  of  §46-18-904  requires  the  Sentence  Review  Division  to  review 

court,  affirm  the  sentence,  impose  or  direct  the  imposition  of  any 
sentence  which  the  sentencing  court  could  originally  have  imposed, 
or  remand  for  further  sentencing  proceedings  and  imposition  of  sen- 
tence except  that  a  sentence  may  be  made  more  severe  only  on  review 
of  the  sentence  taken  by  the  United  States  and  after  hearing.... 

ts^The  Court's  statement  is  incorrect.  The  review  of  the  sen- 
tence by  the  appeals  court  under  §3576  must  only  "include"  a  review 
for  legal  error.   See  text  of  §3576  at  note  1. 
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the  "judgment"  of  the  district  court,  subsection  (2)  of  that  section 
allows  the  Division  to  require  the  production  of  "any  other  records, 
documents  or  exhibits  relevant  to  such  review  proceedings".   This 
language  does  not  explicitly  require  the  Review  Division  to  review 
only  the  record  and  in  fact  seems  to  imply  that  other  evidence,  not 
on  the  record  created  by  the  district  court,  would  be  admissable  and 
that  the  defendant  would  have  to  meet  or  rebut  this  further  evidence. 
The  language  in  §46-18-904  appearing  to  allow  the  introduction  of 
non-record  evidence  is  further  qualified  by  the  comments  of  the 
Montana  Criminal  Lav/  Commission  which  drafted  this  language  based 
upon  a  Connecticut  statute.   The  Commission  Comments  state  that 

...  the  statute  [should]  be  construed  so  as  to  prevent 
the  consideration  of  the  evidence  which  was  not  before 
the  trial  judge,  such  as  post-sentence  rehabilitation, 
and  cooperation,  but  allows  the  division  to  require 
the  production  of  pre-sentence  reports,  transcript  of 
sentencing  day  proceedings,  and  other  documents  such  as 
psychiatric  reports  that  were  before  the  primary  sen- 
tencing authority,  and  any  other  relevant  material  that 
could  have  or  should  have  been  obtained  at  the  time  of 
sentencing.  (Emphasis  supplied.) 

In  this  respect  the  Commission  Comment  is  somewhat  self-contradictory 
as  it  purports  to  prevent  the  introduction  of  that  evidence  at  the 
sentence  review  stage  which  was  "not  before  the  trial  judge"  but 
allows  the  introduction  of  other  "relevant  material"  that  "should 
have  been"  introduced.   Thus,  in  accordance  with  the  Commission 
Comments,  the  statute  would  appear  still  to  allow  the  introduction 
of  non-record  evidence  which  was  available  at  the  time  of  sentencing 
but  for  some  reason  or  another  was  not  introduced.   This  evidence  may 
be  introduced  by  the  state  and  the  defendant  would  then  be  required 
to  again  present  evidence  to  rebut  the  state's  new  evidence. 

The  dissent  to  the  opinion  of  the  Supreme  Court  in  DiFrancesco 
points  out  that  because  the  double  jeopardy  clause  also  protects 
against  "multiple  punishments"  for  the  same  crime  and  because  part 
of  the  policy  behind  that  prohibition  is  to  prevent  increased 
"embarrassment,  expense,  anxiety  and  insecurity"  by  the  defendant, 
the  double  jeopardy  clause  also  prevents  the  enhancement  of  punish- 
ment by  an  appellate  court,  particularly  after  a  portion  of  the 
original  sentence  has  already  been  served,  because  sentence  en- 
hancement has  the  same  effects  on  the  defendant. 

The  important  point  is,  when  §46-18-904  is  compared  to  the  federal 
statute  approved  in  DiFrancesco,  and  the  Maryland  scheme  found  con- 
stitutional in  Swisher,  that  a  Montana  court  under  §46-18-904 
may  apparently  resort  to  non-record  evidence  and  no  requirement 
is  made  that  the  consent  of  the  defendant  be  obtained  before 
the  state  may  introduce  the  non-record  evidence.   Because  of 
this  difference  between  the  Maryland  and  federal  statutes  and 
§46-13-904,  and  given  the  fact  that  the  Supreme  Court  upheld  the 
federal  law  by  the  narrow  margin  of  one  vote,  there  is  some 
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possibility,  though  perhaps  not  great,  that  the  Court  would  find 
an  amendment  to  §46-18-904  to  be  unconstitutional  also  because  of 
the  effect  of  introduction  of  non-record  evidence.   A  conservative 
recommendation  would  therefore  be  that  if  §46-18-904  is  to  be 
amended  to  allow  the  state  to  appeal,  that  it  also  be  amended  to 
specifically  1)  require  the  state  to  appeal  before  the  defendant 
begins  serving  his  sentence;  and  2)  limit  the  appellate  division 
to  review  of  the  record  below,  or  provide  that  if  additional  non- 
record  evidence  is  sought  to  be  introduced  by  the  state,  the  consent 
of  the  defendant  must  be  obtained  first. 

DSN:hm 
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APPENDIX   C 


INDEX  TO  CHECKLIST 

Arraignment  *•  * 

Arrest  ^'  ^ 

Bail  ^'  ^ 

Basic  Categories  of  Issues  Which  May  Arise  Regarding  Admissibility  of  Evidence  II.  D 

Challenge  to  the  Array  of  Petit  Jurors  J'^ 

Charge  of  the  Court  ^'  ^ 
Closing  Argument  ' 

Competency  of  Defendant  ^* 

Conduct  of  Counsel  ti'm 

Conduct  of  the  Defendant  ^'^ 

Conduct  of  the  Judge  J^'^ 

Conduct  of  Jurors  i^' 
Conduct  of  Witnesses  ' 

Confession  and  Admission  ^' 

Demurrers,  Motions  to  Quash  and  Special  Pleas  1.  H 

Discovery  ' 

Effective  Assistance  of  Counsel  ^  t^ 

Grand  Jury  Proceedings  ^'  ^ 

Hearings  Outside  the  Presence  of  the  Jury  "■>  ^ 
Identification  ' 

Motion  for  Continuance  ''  ^ 

Motion  for  Directed  Verdict  (Sufficiency  of  the  Evidence)  ",  F 

I  P 

Motion  to  Disqualify  ' 

Motions  for  Mistrial  and  for  Corrective  Instructions  H.  E 

Motions  Regarding  Publicity  j'^ 

Motion  for  Severance  *»  '^ 

Motion  for  Change  of  Venue  ]■>  ^ 

Opening  Statements  ^'  ^ 

Other  Pleas  in  Bar  J'  ^ 

Other  Pre-Trial  Motions  ^>  ^ 

Representation  by  Counsel  '■  '^ 

Review  Proceedings  "•  " 

Search  and  Seizure  ^'  ° 

Sentence  Phase  ^'  ^ 

Verdict  on  Issue  of  Guilt  or  Innocence  D,  N 

Voir  Dire  ^'  ^ 

CHECKLIST 
Categories  of  Some  Possible  Errors 

I.   Pre-Trial 

Some  posiiible  errors  arising  or  complained  of  prior  to  trial 

A.  Arrest 

Ga.  Code  Title  27,  Chs.  1  and  2 

1.  With  warrant,  Ga.  Code  §  27-102  et  seq. 

2.  Without  warrant,  Ga.  Code  §  27-207  et  seq. 

3.  Without  warrant,  in-  home 

a)    Payton  v.  New  York, U.  S. ,  100  S.  Ct.  1371,  63  L. 

Ed.  2d  639,  27  Cr.  L.  3033  (1980) 

4.  Juvenile  Proceedings  and  Procedures 

a)  Ga.  Code  §  24A-101,  et  seq. 

b)  Transfer,  Code  §  24A-2501.  Lewis  v.  State,  246  Ga.  101 

B.  Search  and  Seizure 

Ga.  Code  §  27-301,  et  seq. 
1.  With  warrant 

a)  Sufficiency  of  particularity  of  description 

b)  Sufficiency  of  probable  cause 

c)  Warrant  procedure 
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1)  In  obtainment  of  warrant 

2)  In  execution  of  warrant 

2.  Without  warrant 

a)  Person 

1)   Incident  to  arrest 
2)'  Stop  and  frisk 

Terry  v.  Ohio,  392  U.  S.  1 

3)  Probable  cause 

4)  Consent 

b)  Vehicle 

1)  Probable  cause 

Chambers  v.  Maroney,  399  U.  S.  42 
Underhill  v.  State,  129  Ga.  App.  65 

2)  Momentary     detention     based     upon    specific     and 
articulable  suspicion  and  seizure  from  plain  view 
Anderson,  u.  State,  123  Ga.  App.  57 

3)  Incident  to  arrest 

a)  Impoundment 

b)  Seizure  from  plain  view 

Harris  v.  United  States,  390  U.  S.  234 

c)  Premises 

1)  Incident  to  arrest 

Chimel  v.  Calif.,  395  U.  S.  752 

2)  Probable  cause  (exigent  circumstances) 
Warden  v.  Hayden,  387  U.  S.  294 
Hall  V.  State,  135  Ga.  App.  690,  691  (3) 
Clare  v.  State,  135  Ga.  App.  281,  284 

3.  Electronic  surveillance 

a)  With  warrant 

1)  Compliance  with  Federal  statute  U.  S.  C.  18-2516,  et 
seq. 

2)  Compliance  with  Georgia  statute  Ga.  Code  §  26-3004 

b)  Without  warrant 

1)  Federal  criteria 

U.  S.  C.  18-2511  (2)  (c)  (d)  etc. 

2)  Georgia  criteria 
Ga.  Code  §  26-3006 

4.  Motion  to  Suppress 

a)  Ga.  Code  §  27-313 

b)  File  before  trial  if  ground  known 
Thomas  v.  State,  118  Ga.  App.  359 

C.  Identification 

Stovall  V.  Denno,  388  U.  S.  293 
Neil  V.  Diggers,  409  U.  S.  188 

1.  Encounter  of  wdtness  and  suspect 

2.  Lineup 

3.  Photographic  display 

D.  Confessions  and  Admissions 
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1.  Miranda  Warnings 

Miranda  v.  Arizona,  384  U.  S.  436 

a)  Applicability  of  Miranda 

b)  Compliance  with  Miranda  (where  applicable) 

2.  Georgia  Standard 
Ga.  Code  §  38-411 

3.  By  co-conspirators 

a)  Ga.  Code  §§  38-306,  38414 

b)  Bruton  v.  United  States,  391  U.  S.  123 

4.  Juvenile  Procedure 

a)  Ga.  Code  §  24A-1402;  applied  in  Crawford  v.  State,  240  Ga. 
321,  325 

b)  Totality  of  circumstances  test — Riley  v.  State,  237  Ga.  124, 
128 

E.  Bail 

Ga.  Code  §  27-901,  et  seq. 
Ga.  Code  §  27-1402 

F.  Representation  by  Counsel 

1.  Rights  of  indigents 

a)  Gideon  v.  Wainwright,  372  U.  S.  335 

b)  Ga.  Code  §  27-3201,  et  seq. 

2.  Effective  assistance  of  counsel 
Young  V.  State,  239  Ga.  53,  60 

G.  Grand  Jury  Proceedings 

1.  Challenge  to  array  of  Grand  Jury 

2.  Should  be  filed  before  indictment  returned,  unless  ground 
unknown 

Blevins  v.  State,  220  Ga.  720  (3) 
Paul  V.  State,  144  Ga.  App.  106 
Thomas  v.  State,  239  Ga.  734 
H.  Demurrers,  Motions  to  Quash  and  Special  Pleas 

1.  Ga.  Code  §§  27-1501,  27-1601 
Bramblett  v.  State,  239  Ga.  336 

2.  Must  be  made  before  pleading  to  merits 
Bums  i;.  State,  191  Ga.  60 
Thomasson  v.  State,  22  Ga.  499  (1) 

3.  Motion  in  arrest  of  judgment  after  trial  must  go  to  real  merits 
of  offense  charged 

Ga.  Code  §  27-1601;  Colwell  v.  State,  17  Ga.  App.  750  (1) 
I.    Arraignment 

1.  Notices  and  Demands 

a)  Ga.  Code  §  27-1401.  Notice  of  arraignment 

b)  Ga.  Code  §  27-1403.  Copy  of  indictment  and  list  of  witnesses 

2.  Competency  of  Plea 

Kercheval  v.  United  States,  274  U.  S.  220 
Boykin  v.  Ala.,  395  U.  S.  238 

3.  Entering  amd  Withdrawal  of  Plea 

a)   Ga.  Code  §  27-1401,  §  27-1404,  et  seq. 
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b)   Fair  v.  State,  245  Ga.  868;  State  v. 
Germany,  246  Ga.  455 
J.    Competency  of  Defendant 

1.  Motion  for  mental  examination 

2.  Special  plea  of  insanity 

a)   Ga.  Code  §§  27-1502,  27-1504 

3.  General  plea  of  insanity 

a)   Ga.  Code  §  27-1503;  §  2&-702,  et  seq. 
K.  Other  Pleas  in  Bar 

1.  Double  jeopardy 

a)  U.  S.  Constitution,  Amendments  5  and  14.  Benton  v.  Md., 
395  U.  S.  784 

b)  Ga.  Constitution,  Article  I,  Section  I,  Paragraph  XV  (Ga. 
Code  §  2-115) 

c)  Plea  to  be  made  in  writing  prior  to  arraignment. 
Holmes  v.  State,  120  Ga.  App.  281 

2.  Statute  of  limitations 
Ga.  Code  §  26-502 

3.  Denial  of  Speedy  Trial 

a)  Demand,  Ga.  Code  §§  27-1901.1,  27-1901.2 

b)  U.  S.  Constitution,  Amendments  6  and  14 
Barker  v.  Wingo,  407  U.  S.  514 

Hall  V.  State,  131  Ga.  App.  786.  787 
L.   Discovery 

1.  Brady  Motion 

a)  Brady  v.  Md.,  373  U.  S.  83 

b)  Williams  v.  Dutton,  400  F.  2d  797 

c)  United  States  v.  Agurs,  427  U.  S.  97 

d)  Wilson  V.  State,  246  Ga.  62  (1) 

2.  Ga.  Code  §§  27-1302,  27-1303 

a)  §  27-1302.  Discovery  of  statement  by  defendant 

b)  Must  be  demanded  in  writing  within  a  reasonable  time 
prior  to  trial. 

c)  27-1303.  Discovery  of  scientific  reports 

d)  Must  be  demanded  in  writing  at  arraignment  or  within  a 
reasonable  time  prior  to  trial.  After  arraignment,  what  is 
reasonable  time  is  in  trial  judge's  discretion. 

3.  Notice  to  Produce 

a)  Ga.  Code  §§  38-801,  38-802 

b)  Brown  v.  State,  238  Ga.  98;  Wilson  v.  State,  246  Ga.  62  (1) 

4.  Other  discovery  motions 

a)   Independent  examination  of  evidence  by  defense  expert 
Barnard  v.  Henderson,  514  F.  2d  744  (5th  Cir.  1975) 
Patterson  v.  State,  238  Ga.  204 
M.  Motion  for  Severance 

1.  Severemce  of  defendants 
Ga.  Code  §  27-2101 

2.  Severance  of  offenses 
Ga.  Code  §  26-506 
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N.  Other  Pre-Trial  Motions 

1.  Bruton  Motion 

a)   Bruton  v.  United  States.  391  U.  S.  123 

2.  Giglio  Motion 

a)  Giglio  V.  United  States,  405  U.  S.  150 

b)  Allen  V.  State,  128  Ga.  App.  361 

3.  Stipulations 

a)  Polygraph 

State  V.  Chambers,  240  Ga.  76 

b)  Expert  testimony 

O.  Motion  for  Change  of  Venue 

Ga  Code  §  27-1201;  Jarrell  v.  State,  234  Ga.  410,  416; 

United  States  v.  Williams,  523  F.  2d  1203 
P.   Motion  to  disqualify 

1.  Judge 

2.  Prosecutor 

Q.  Motion  for  Continuance 

Ga.  Code  §§  27-2001—2004 

Ga.  Code  §  81-1401,  et  seq. 
R.  Motions  Regarding  Publicity 

1.  Change  of  venue 

Murphy  v.  Fla.,  421  U.  S.  794 
Brooks  V.  State,  244  Ga.  574 
Coleman  v.  State,  237  Ga.  84 

2.  Limit  pre-trial  publicity 
Estes  V.  Texas,  381  U.  S.  532 
Sheppard  v.  Maxwell,  384  U.  S.  333 

3.  Motion  for  private  proceedings 

Richmond  Newspapers,  Inc.  v.  Virginia, U.  S.  ,  27 

Cr.  L.  3261;  48  L.  W.  5008 
S.    Challenge  to  the  Array  of  Petit  Jurors 

1.  Whitus  v.  Georgia,  385  U.  S.  545 

2.  Ga.  Code  §  59-803 

3.  Should  be  raised  at  time  panels  put  upon  defendant 
Young  V.  State,  232  Ga.  285 

a.  Lack  of  substantial  compliance  with  the  statute 

b.  Failure  to  conjply  with  statute 

c.  Systematic,  purposeful  exclusion  based  upon: 

1.  Religion 

2.  Race 

3.  Sex 
11.  Trial  Proceedings 

Some  possible  errors  arising  or  complained  of  during  tnal 

A.  Voir  Dire 

1.  Challenge  for  cause 

a)  Ga.  Code  §  59-804 

b)  Witherspoon  v.  111.,  391  U.  S.  510 

2.  Character  and  extent  of  examination  of  jurors 
a)    Ga.  Code  §§  59-705,  59-806 
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B.  Opening  Statements 

1.  Allowance  of  objectionable  comments  by  state 

2.  Refusal  of  particular  comments  by  the  defense 

C.  Hearings  Outside  the  Presence  of  the  Jury 

1.  Jackson  v.  Denno  Hearing 

a)  Jackson  v.  Denno,  378  U.  S.  368 

b)  Watson  v.  State,  111  Ga.  698 

2.  Motion  to  quash  in-court  identification 
a)   Holcomb  v.  State,  128  Ga.  App.  238 

3.  Motions  in  limine  made  during  trial 

Definition:  Harley-Davidson  Motor  Co.,  Inc.  v.  Daniel,  244  Ga. 
284 

D.  Basic  Categories  of  Issues  Which  May  Arise  Regarding 
Admissibility  of  Evidence 

1.  Authentication 

Dill  V.  State,  106  Ga.  683  (3) 
Bryan  v.  State,  206  Ga.  73,  74 
Taylor  v.  State,  75  Ga.  App.  205  (1) 
Denson  v.  State,  209  Ga.  355  (6) 

2.  Best  Evidence  Rule,  Ga.  Code  §  28-203,  et  seq. 

3.  Character  Evidence,  Ga.  Code  §§  38-202,  38-1804 

4.  Circumstantial  Evidence,  Ga.  Code  §§  38-102,  38-109,  38-110 

5.  Competency  of  Witnesses,  Ga.  Code  §  38-1601  et  seq. 

6.  Conduct  of  Witnesses 

7.  Constitutional  Rights 

8.  Demonstrative  Evidence 

a)  Tangible  Objects,  Haire  v.  State,  209  Ga.  378  (1) 

b)  Documents 

1)  Public—  Ga.  Code  §  28-601,  et  seq. 

2)  Private  —  Ga.  Code  §  38-701,  et  seq. 

9.  Examination  of  Witnesses,  Ga.  Code  §  38-1701  et  seq. 

a)  Direct 

b)  Cross 

c)  Re-direct 

d)  Re-cros3 

10.  Hearsay  and  Exceptions,  Ga.  Code  §  38-301,  et  seq. 

11.  Impeachment,  Ga.  Code  §  38-1801,  et  seq. 

12.  Opinion 

a)  Expert,  Ga.  Code  §  38-1710 

b)  Lay,  Ga.  Code  §  38-1708 

13.  Presumptions 

14.  Privileged  Communications.  Ga.  Code  §§  38-41&— 38-419.1, 
38-1102,  38-1205 

15.  Relevancy  and  Materiality,  Ga.  Code  §§  38-201,  38-202 

E.  Motions  for  Mistrial  and  for  Corrective  Instructions 
Should  be  made  promptly 

Cochran  v.  State,  213  Ga.  706 

F.  Motion  for  Directed  Verdict  (Sufficiency  of  the  Evidence) 
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Criterion  —  Merino  v.  State,  230  Ga.  604,  605  (1) 
Ga.  Code  §  27-1802 
Jackson  v.  Va.,  443  U.  S.  307 
G.  Closing  Argument 

Ga.  Code  §  27-2201,  et  seq.;  §§  9-601;  24-3319;  81-1009 

1.  Injection  by  state  of  matter  not  in  evidence 

2.  Restriction  of  argument  of  defense  counsel 

3.  State  commenting  on  the  silence  of  the  accused  prior  to  trial 

4.  State  commenting  on  defendant's  failure  to  testify  in  trial  — 
Ga.  Code  §  38-415 

5.  State  commenting  on  failure  of  defendant's  wife  to  testify 

6.  Improper  comment  on  the  law 

7.  Expression  of  purely  personal  opinion  regarding  the  evidence 
or  the  guilt  or  innocence  of  the  accused 

H.  Charge  of  the  Court 

Ga.  Code  §  70-207;  §  81-1101,  et  seq. 

1.  Exception  to  charge  given 

2.  Exception  to  court's  refusal  to  give  requested  charge 

3.  Exception  to  court's  failure  to  charge  without  request 

4.  Exception  to  court's  response  to  jury  question 
I.    Conduct  of  the  Judge 

See  ABA  Standards  for  Criminal  Justice  —  Trial  By  Jury  5.6. 

1.  Comment  on  the  evidence 
Ga.  Code  §  81-1104 

2.  Control  of  Counsel 

DeFreese  v.  State,  232  Ga.  739;  Davis  v.  State.  234  Ga.  730 

3.  Physical  control  of  defendant 
Allen  V.  State,  235  Ga.  709 

4.  Restricting  proper  use  of  admitted  evidence 
Parker  v.  State,  3  Ga.  App.  21 

5.  Supervision  of  examination  of  vdtnesses  by  counsel 
Pound  V.  State,  43  Ga.  88;  Dunn  v.  State,  123  Ga.  App.  607 

6.  ExamLnation  of  witnesses  by  judge 

Tnomcs  V.  State,  240  Ga.  393;  Perdue  v.  State,  147  Ga.  App.  648 

7.  Intimidation  of  witness 

Wynne  v.  State,  139,  Ga.  App.  355 

8.  Supervision  of  jury' 
Lyman  v.  State,  69  Ga.  404 

9.  Special  care  in  capital  cases 
Riggins  V.  State,  226  Ga.  381 

10.  Comment  on  merits  of  defense 

Jaques  v.  State,  111  Ga.  832;  Smallwood  v.  State,  95  Ga.  App. 
766 

11.  Coercion  of  jury 

King  V.  State,  92  Ga.  App.  616 

12.  Comments  re  post-trial  remedies 
Floyd  V.  State,  135  Ga.  App.  217 

13.  Comment  on  failure  of  defendant  to  testify 

Ash  V.  State,  109  Ga.  App.  177;  Ga.  App.  177;  Ga.  Code  §  38-415 
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14.  Comment  on  credibility  of  witness 
Benton  v.  State,  58  Ga.  App.  633 

15.  Power  of  court 
Ga.  Code  §  24-104 

16.  Powers  of  court  to  punish  for  contempt 
Ga.  Code  §  24-105 

J.    Conduct  of  Counsel 

Ga.  Code  §§  9-601;  38-1605;  81-1009;  Miller  v.  Pate,  386  U.  S.  1 

1.  Misconduct  of  district  attorney 

2.  'Proper  conduct  of  defense  counsel  prevented 

3.  Manner  of  conducting  direct,  cross,  re-direct  and  re-cross 
examination 

4.  Invited  error 
K.  Conduct  of  Jurors 

1.  Before  trial 

Hayes  v.  State,  136  Ga.  App.  746 

2.  During  trial 

Benson  v.  State,  149  Ga.  App.  453,  455  (3) 

3.  During  deliberation 

Maltbie  v.  State,  139  Ga.  App.  342 

4.  Improper  communication  with  and  by  non-jurors 
Wellmaker  v.  State,  124  Ga.  App.  37 

5.  Improper  exposure  to  publicity 

United  States  v.  Herring,  568  F.  2d  1099  (5th  Cir.  1978) 

6.  Separation  of  jury 

Legare  v.  State,  243  Ga.  744,  752  (11) 

7.  Items  taken  to  jury  room 

Holcomb  V.  State,  130  Ga.  App.  154,  156  (4) 

8.  Alternates 

Ga.  Code  §  59-906,  et  seq. 

9.  Jury  request  to  re-hear  evidence 
Johns  V.  State,  239  Ga.  631 

L.   Conduct  of  Witnesses 

1.  Violation  of  rule  of  sequestration 
Ga.  Code  §  38-1703 

2.  Failure  to  comply  with  court  orders 
Bafeer  v.  State,  131  Ga.  App.  48  (2) 

M.  Conduct  of  the  Defendant 

1.  Presence  of 'the  defendant  waived  by  voluntary  absence 
after  trial  begins. 

Dyrd  v.  Ricketts,  233  Ga.  779 

2.  Disruptive  defendant 
Illinois  v.  Allen,  397  U.  S.  337 

3.  Assisting  in  defense 

Jackson  V.  State,  149  Ga.  App.  496 
N.  Verdict  on  Issue  of  Guilt  or  Innocence 
Ga.  Code  §  27-2301 

1.  Substance 

2.  Form 
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CRLMINAL  PROCEDURE  §  27-2701 

3.  Poll  of  jurors 

Maddox  v.  State,  233  Ga.  874,  876 
O.  Sentence  Phase 

Ga.  Code  §§  27-2503,  27-2534.1,  27-2537 

1.  Evidence  ^  ^,_  .„o,t 
Brown  v.  State.  235  Ga.  644;  Gregg  v.  State,  233  Ga.  117;  428  U. 
S.  153;  Queen  v.  State,  131  Ga.  App.  370,  373  (4) 

2.  Argument 

Brown,  supra;  Gregg,  supra 

'  Sptveyv.  State,  241  Ga.  477;  Stephens  v.  Hopper,  241  Ga.  596 

4.  Verdict  „  ^     ^__  __- 
Gibson  V.  State.  236  Ga.  874;  Miller  v.  State.  237  Ga.  557,  559 

a)  Substance 

b)  Form 

c)  Poll  of  jurors 

5.  Sentence 

P.   Effective  Assistance  of  Counsel 

Akridge  V.  Hopper,  545  F.  2d  457,  cert.  den.  431  U.  S.  941 
Gaines  v.  Hopper,  430  F.  Supp.  1173,  aff.  575  F.  2d  1147 
Brown  v.  State,  242  Ga.  536,  539 

Q.  Review  Proceedings  x^  _^  nr    a  » 

1.  See  "Unified  Appeal,  Outline  of  Proceedmgs,  Part  iV,  A. 

2.  Motion  for  New  Trial,  Ga.  Code  Title  70 

3.  Appeal,  Ga.  Code  Title  6 
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Appendix  D 
Proposed  Legislation 

1.  LC  72:     A  joint  resolution  of  the  Senate  and  the 

House  of  Representatives  of  the  State  of 
Montana  urging  the  Montana  Supreme  Court 
to  adopt  rules  or  rule  amendments 
allowing  the  supreme  court  to  review 
civil  cases  and  to  determine  by  written 
order  which  cases  will  or  will  not  be 
heard  on  appeal. 

2.  LC  90:     An   act   to   provide   that   the   Montana 

Supreme  Court  may,  after  initial  review 
of  the  facts  and  law  of  a  case  decided 
by  a  district  court,  by  written  order 
grant  or  deny  an  appeal  on  the  merits  of 
the  case;  requiring  that  appeals  on  the 
merits  be  heard  in  certain  instances. 

3.  LC  2 :      An  act  to  permit  a  county  attorney  to 

request  the  Sentence  Review  Division  of 
the  Montana  Supreme  Court  to  review  a 
sentence  in  a  criminal  case  following 
conviction . 

4.  LC  4:      An  act  prohibiting,  except  under  certain 

circumstances,  appellate  review  of 
alleged  errors  not  objected  to  during  a 
criminal  trial. 

5.  LC  7:      An  act  requiring  the  appellant   in  a 

criminal  appeal  to  order  in  writing  a 
transcript  of  the  trial  court  pro- 
ceedings; requiring  the  appellant's 
attorney  to  pay  the  costs  of  preparing 
the  transcript  if  it  is  not  ordered 
within  ten  days  after  filing  notice  of 
appeal . 

6.  LC  125:    An  act  requiring  the  training   coordina- 

tor for  county  attorneys  to  prepare  and 
distribute  a  checklist  of  legal  errors 
or  objections. 
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STATE   OF  MONTANA 


FISCAL    NOTE 


REQUEST  NO. 


1-nnii    HI)  15 


In  compliance  with  a  written   request  received —  ,  19 ,  there  is  hereby  submitted  a  Fiscal  Note 

for        0125/01 pursuant  to  Chapter  53,  Laws  of  IVIontana,  1965    Thirty-Ninth  Legislative  Assembly. 

Background  information  used  in  developing  this  Fiscal  Note  is  available  from  the  Office  of  Budget  and  Program  Planning,  to  members 
of  the  Legislature  upon  request^ 


DESCRIPTION  OF  PROPOSED  LEGISLATION: 

LC  0125  is  an  act  to  require  the  training  coordinator   for  county  attorneys  to 
prepare  and  distribute  a  checklist  of  legal  errors  or  objections. 

1)  A  half-time  attorney  (grade  14)  will  be  needed  to  prepare  and  update  the 
checklist. 

2)  The  checklist  will  be  about  30  pages  long  and  require  updating  10  pages 
three  times  a  year. 


3)   The  checklist  will  be  distributed  to  1000  locations. 


FISCAL  IMPACT: 


General  Fund  Cost 


FY  84 


FY  85 


Attorney  Salary  and 

Benefits 
Printing 
Mailing 

Total 


$  11,757 
1,000 
1,300 

$  14,057 


$  11,757 

1,000 

450 

$  13,207 


FISCAL1:D/1 


i2-2 


^^tA-c^ 


BUDGET  DIRECTOR 

Office  of  Budget  and  Program  Planning 

Date: — 


300  copies  of  this  public  document  were  published  at  an  estimated  cost  of  $1.66  per  copy, 
for  a  total  cost  of  $453.10,  which  includes  $453.10  for  printing  and  $.00  for  distribution. 


